AIA A201-2017 Supplementary Conditions to Standard form of Agreement Between

Owner and Contractor State of West Virginia

State of West Virginia

Supplementary Conditions to AIA Document A201-2017
General Conditions of the Contract for Construction

The following Supplementary Conditions modify the General Conditions of the Contract for Construction, AlA Document
A201, 2017 Edition. Where a portion of the General Conditions is modified or deleted by these Supplementary Conditions,
the unaltered portions of the General Conditions shall remain in effect.

Order of Precedence: The documents contained in the contract fo which this document has been attached shall be

interpreted in the following order of precedence:

First Priority -~ Documents developed by the State or agency and utilized to provide public notice of the solicitation,
along with other general terms and conditions shall be first in priority.

Second Priority ~ This document “Supplementary Conditions to the AIA Document A201-2017 General Conditions of

the Contract for Construction™ shall be second in priority.

Third Priority — alf other AIA documents including, but not limited fo, the AIA Document A201-2017 General Conditions of
the Contract for Construction and the A101-2017 Standard Form of Agreement Between Owner and Contractor {when

utilized) shall be third or lower in priority.

ARTICLE 1
GENERAL PROVISIONS

Add the following Section to Article 1:
§1.05 PARTY RELATIONS

§1.05 The Owner and their consultants, the Architect and their
Consultants, and the Contractor and their Subcontraclors agree to
proceed with the Work on the basis of mutual trust, good faith and
fair dealing,

§1.1 BASIC DEFINITIONS
§1.1.1 THE CONTRACT DOCUMENTS

§1.1.1 Delete the last sentence of this Section and substitute the
foliowing:

The Contract Documents also include the Bidding Documents
{Advertisement or Invitation to Bid, Request for Quotations/Bids,
Instructions to Bidders, Form of Proposal, Bid Bond and Sample
Forms), Performance Bond, Payment Bond, Maintenance Bond (if
applicable), Certificates of Insurance, Special Provisions For
Disadvantaged and Women Business Enterprise Utilization (If
bound herein).

§1.1.2 THE CONTRACT
§1.1.2 Make the following changes to Section 1.1.2:

In the last sentence, insert “and the Contractor” after “The Architsct”
and delete “the Architect's” and insert “their respective”.

§1.2 Correlation and intent of Contract Documents

§1.21.1 In the second sentence, remove “any law® and insert “West
Virginia law or any applicable federal law”. In the last sentence, remove
‘by law” and insert “West Virginia law or any applicable federal law”.
§1.7 Digital Data Use and Transmission

§1.7 Delete the last sentence of this section in its entirety.

§1.8 Building Information Models Use and Refiance

§ 1.8 Remove this section in its entirsty and replace it with the
following:

“Any use of, or reliance on, all or a portion of a building information
model must be approved in advance by Owner and wil only be
permitted if the Partles have agreed upon and executed written
documents to memorialize protocols goveming the use of and
reliance on, the information contained in the model
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ARTICLE 2
OWNER

§21 GENERAL
§ 2.1.1 Add the following after the last sentence:

Notwithstanding the foregoing, the parties understand that since Owner
is a governmient entity, change orders will often require approval by
entities in addition to owner. When owner is a state agency, those
entities may incliide, but are not limited to, the West Virginia Attorney
General's Office and the West Virginia Purchasing Division.
Additionally, approval may be required by agencies providing project
funding, including but not limited to, West Virginia School Building
Authority and agencies of the United States federal government.

§2.1.2 Delete Section 2.1.2 in its entirety.
§2.1 Add the following Section to 2.1:

§21.3 The Owner and the agency funding the project reserve the
right to maintain a full time or part time project representative
(sometimes referred to as the “Clerk of the Works") at the project
site who shall keep the Owner informed of the progress and quality
of the Work and responsibilities. The Contractor shall cooperate
and assist the Clerk of the Works in the performance of his/her
dutics. The Clerk of the Works will not interfere with or be
responsible for the Contractor's supervision and direction of the
Work, and the Contractor's means, methods, techniques,
sequences, and procedures, and for coordinating all portions of the
Work. The Clerk of the Works may facilitate communications
between the Owner, Architect, and Contractor but has no authority
to make decisions for the Owner, approve modifications to the
Contract Documents, the Confract Time, or Contract Sum.
Additionally, Contractor is not permitted to rely on or consider
decisions made by the Clerk of the Works on behalf of Owner

§2.2 Evidence of the Owner's Financial Arrangements: Delete §
2.2 and all of its subsections in its entirety.

§2.3 Information and Services Required of Owner
§2.3.2 Make the following changes to Section 2.3.2:

In first sentence, delete the period and add *, when required pursuant to
West Virginia Code §30-12-1 et seq.”  Add the following sentence at
the end of Section 2.3.2: “If the Owner does not retain an architect
lawfully licensed to practice architecture or an entity lawfully practicing
architecture in the jufisdiction where the Project is located, the Owner
will appoint an individual to assume the role and obligations of the
Architect pursuant to this Agreement.”

§2.3.3 Delete this section in its entirety.

§2.34 Delefe the last sentence of Section 2.3:4 and substitute the
following:

The Contractor shall confirm the locations of each utility. If the
Owner has provided geotechnical and other fests io delermine
subsurface conditions, thé Owner will provide such documents to
the Contractor; the Contractor acknowledges that it will make no
claims for any subsurface or-any other conditions revealed by these
tests.

ARTICLE 3
CONTRACTOR

§3.2 REVIEW OF CONTRACT DOCUMENTS AND FIELD
CONDITIONS BY CONTRACTOR

§3.2.2 Add the following sentence to the end of Section 3.2.2:

Claims by Contractor resulfing from its failure to familiarize itself
with the site shall be deemed waived. Additionally, by submitting a
bid or otherwise entering into this confract, Contractor
acknowledges that it has reviewed and understands the contract
documents and the work required by those documents. Any claims
arising from Contractor's failure. to review and understand the
contract documents shall be deemed waived.

§3.2.3 Delete Section 3.2.3 in its entirety and substitute the following:

§3.2.3 The Contractor acknowledges its continuing duty to review
and evaluate the Construction Documents during performance of its
services and shall immediately notify the Owner and the Architect
about any problems, conflicts, defects, deficiencies, inconsistencies
or omissions it discovers in or between the Construction
Documents; and variances it discovers between the Construction
Documents and applicable laws, statutes, building codes, rules and
regulations:

§3.24 Add the following clauses to Section 3.2.4:

§3.24.1 If the Contractor performs any Work which it knows or
should have known involves a recognized problem, confiict, defect,
deficiency, inconsistency or omission in the Construction
Documents; or a variance between the Construction Documents
and requirements of applicable laws, statutes, building codes, rules
and regulations, without nofifying the Owner and the Architect prior
to receiving written authorization from the Architect to proceed, the
Contractor shall be responsible for the consequences of such
performance.

§3.2.4.2 Before ordering any materials or doing any Work, the
Contractor and Subcontractors shall verify all measurements at the
site and shall be responsible for the cormrectness of same.
Discrepancies shall be reported in writing fo the Architect prior to
proceeding with the Work. No extra charge or compensation will be

”
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entertained due to differences between actual measurements and
dimensions indicated on the drawings, if such differences do not
result in a change in the-scope of Work or if the Architect failed to
receive written notice before the Work was performed.

§34 LABOR AND MATERIALS

§3.4.1 Vendor must review and comiply with the following statutory
requirements affecting public construction projects, as well as any other
applicable laws that are not referenced herein:

- W. Va, Code § 5-19-1 et seq., relating to domestic steel
preference.

- W. Va. Code § 5A-3-56 relating to domestic steel preference,
provided that the Owner is a state agency subject to Chapter
5A, Article 3 of the W. Va. Code.

W. Va. Code § §21-1C-1 of seq., relating to local hiring
preference

W. Va. Code §21-1D-1 ot seq., relating to drug free workplace
requirements,

§3.4 Add the following Sections o 3.4:

§3.4.4 Where materials and equipment are to be provided by the
Owner under the Contract Documents, the Contractor shall notify
the Owner in writing as to when materials and equipment are
required on the project site in sufficient time to avoid delay in the
Work.

§34.5 The Contractor shall employ labor on the Project or in
connection with the Work, capable of working harmoniously with all
trade crafts and any ofher individuals associated with the Project.
The Contractor shall also use its best efforts and implement policies
and practices to minimize the likelihood of any strike, work stoppage
or othier labor disturbanice. Except as specifically provided in this
Agreement, Confractor shall not be entitied to any adjustment in the
Contract sum or Contract fime and shall be liable to the Owner for
all damages suffered by the Owner occurring as a result of work
stoppages, slowdowns, disputes, or strikes by the work force of or
provided by Contractor or its Subcontractors.

§3.5 WARRANTY
§3.5 Add the following sentence at the end of Section 3.5:

The Contractor agrees to assign to the Owner at time of Final
Completion of the Work, any and all manufacturer's warranties
relating to materials and labor used in the Work and further agrees
to perform the Work in such a manner $o as to preserve any and all
such warranties.

§3.8 ALLOWANCES
§3.8.3 Make the following change to Section 3.8.3:

§3.8.3 Delete “with reasonable prompiness’ and insert ‘in
sufficient time to avoid delay in the Work."

Add the following Section to 3.8:
§3.84 The Contractor shall promplly submit to the Owner an
itemized account of any expenditure by the Contractor of the
Contract allowance in sufficient detail to aliow the Owner to properly
account for such expenditure.

§3.9 SUPERINTENDENT/PROJECT MANAGER

§3.9.1 Add the following sentence to the end of Section 3.9.1:
The Contractor may also employ a competent project manager.

§3.9.2 Make the following changes to-Section 3.9.2;
In the first sentence, add “and project manager, if applicable® after
“superintendent” In the second sentence, add “or project manager,
if applicable,” after “superintendent.”

§3.9.3 Make the following changes to Section 3.9.3;
In the first sentence, add “or project manager, if applicable,” after
“superintendent.” In the second sentence, add “or project manager,
if applicable,” after “superintendent.”

§3.9 Add the following Secfion to 3.9:
§3.94 The Owner shall have the right, at any time, to direct a
change in the Contractor’s representatives if their performance is
deemed unsafisfactory.

§3.10 CONTRACTOR'S CONSTRUCTION SCHEDULES

§3.10.1 Make the following changes fo Section 3.10.1:

In the first sentence, delete the word “promptly” and substitute “by
* the earliest reasonable date”.

Add the following sentence to the end of Section 3.10.1: “The
Contractor shall submit an updated construction schedule with each
payment application, unless waived by the Owner.”

Add the following Sactions to 3.10:
§3.10.4 At any time after the first thirty (30) days of the Contract

Time, if it is found that the project is two (2) weeks or more behind
schedule, beyond approved time extensions, or if at any time during

————— e e
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the last thirly (30) days of the scheduled Contract Time the
Contractor is one (1) week or mriore behind schedule, the Contractor
shall immediately submit a plan to the Owner describing how the
Work will be placed back on schedule within the remaining Contract
Time:

§3.105 If the Owner and the Architect determine that the
performance of the Work during any stage of the construction
schedule last approved by the Owner has not progressed or
reached the level of completion required by the Contract
Documents, the Ovmer will have the right to order the Contractor o
take corrective measures (hereinafter referred to collectively as
Extraordinary Measures) necessary to expedite the progress of the
Work, including, without limitation: (1) working addiional shifts or
overtime; (2) supplying additional manpower, equipment and
facilies; and (3) other similar measures. Such Extraordinary
Measures shall continue until the progress of the Work complies
with the last approved construction schedule. The Owner’s right to
require Exiraordinary Measures is solely for the purpose of ensuring
the Contractor's compliance with the construction schedule after
allowing for approved extensions of Contract Time as provided
elsewhere in this Agreement. The Contractor is not entiled to an
adjustment in the Contract Sum in connection with any
Extraordinary Measures required by the Owner. The Owner may
exercise its rights under this Section as frequently as the Owner
deems necessary to ensure that the Contractor's performance of
the Work will comply with the construction schedule.

§3.11 DOCUMENTS AND SAMPLES AT THE SITE
§3.11  Insertthe following sentence at the end of Section 3.11:

The Contracior's compliance with this Section 3.11 shall be a
condition precedent to any obligation of the Owner to make Final
Payment pursuant to this Agreement.

§3.15 CLEANING UP

§3.15.2 Delete Section 3.15.2 in its entirety and subsitute the
following:

§3.15.2 If the Contractor fails to clean up as provided in the
Contract Documents, the Owner may do so and may withhold such
reasonable costs as necessary for the fulfilment of the Contractor's
obligation under this Section 3.15. I the reasonable costs of such
cleaning exceed the Contract Sum then due the Confractor, the
Contractor shall reimburse the Owner the difference within thirty
(30) consecutive calendar days of the Owner’s written request.

Any materials, tools, supplies, or other personal property left by the
Contractor shall be deemed abandoned property and the Owner
shall have no obligation to hold or store the property on behalf of
Contractor and may dispose of the abandoned property as if it were
property of the State of West Virginia. Provided however, that prior
to treating property as abandoned and disposing of it, Owner must

first provide Conlractor with 10 days netice of its intent {0 dg so. If
any materials, tools, supplies or other personal property belong to a
subcontractor, then Contractor is obligated to communicate this
notice to its subcontractor immediately.

§3.15 Add the following Section to 3.15:

§3.15.3 In order to achieve Substantial Conipletion, as defined by
Section 9.8, for any portion of the Work, the Contractor must have
the area where the Work is located fully cleaned and all materials
andfor debris removed from sits. The Certificate of Substaritial
Completion will not be issued until the Contractor has met this
obligation.

ARTICLE 4

ARCHITECT

§4.1 GENERAL

§4.2 ADMINISTRATION OF THE CONTRACT
§4.2 Make the following changes to Section 4.2;

§4.21 In the first sentence of Section 4.2.1 after the word
Architect add *, unless otherwise indicated by the Owner,”.

§4.22 In the first sentence of Section 4.2.2 sirike the word
“generally.”

§4.2.3 In the first sentence of Section 4.2.3 strike the word
“reasonably.”

§4.2.5 Add the following sentence at the end of Section 4.2.5:

The Architect upon receipt of an Application for Payment from
the Contractor shall either review and cartify such .amounts due
for payment or return such Application for Payment fo the
Contractor for comrection(s) within five (5) consecutive business
days of receipt,

§4.2.7 Delete the first sentence of Section 4.2.7 and substitute the
following:

The Architect will review and approve, or take other appropriate
action upon, the Contractor's submittals such as Shop
Drawings, Product Data and Samples for the purpose of
checking for conformance with the Contract Documents.

Modify the second to last sentence by removing it in its entirety
and replacing it with the following: The Architect's review shall
not constitute approval of safely precautions or of any
consfrucion means, methods, techniques, sequendces, or
procedures, unless the Architect has established the required
construction means, methods, techniques, sequences, or
procedures, or the Contract Documents require such approval,

= === e
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§4.2.8 Make the following change fo Section 4.2.8:

Iin the first sentence, after the word Architect add ° in
consuitation with the Owner,”,

ARTICLE 5
SUBCONTRACTORS

§5.2 Award of Subcontracts and Other Contracts for Porfions of Work
§5.2.1 Add the following sentence to Section 5.2.1.

Thiis provision in no way limits the Contractor’s legal obligations to
report subcontractors and labor/material suppliers under W. Va.
Code § 5-22-1(f) and obtain approval under W. Va. Code § 5-22-
1(g) prior to any subcontractor substitution.

§5.4 Contingent Assignment of Subcontracts: This section is removed
in its entirety and replaced with the following:

§5.4 Emergency Contracts with Subcontractors:

In the event that the general contractor fails to fulfill its confractual
obligations and the performance bend has failed to provide an
adequate remedy, Owner has the right to execute emergency
contracts with subcontractors to ensure continuation of the work,
provided that doing so is in compliance with the laws, rules, and
procedures goveming emergency contracting authority for Owner,
and the emergency contract terms comply with all other applicable
laws, rules, and procedures.

ARTICLE 7
CHANGES IN THE WORK

§7.1 General

§7.1.2. In Section 7.1.2. remove the word “alone” and insert “with
approval by the Owner.”

§7.2 CHANGE ORDERS
§7.2  Add the following Section to 7.2:

§7.2.2 A witten Change Order as defined under 7.2.1 above
constitutes a final setlement of all matters relating to the change in
the Work which is the subject of the Change Order, including, but
not limited to general condifions, all direct or indirect costs
associated with such change and any and all adjustment to the
Contract Sum and Confract Time. The parties also understand and
agree that if Owner is a state agency, change orders may require
approval by entiies in addition to Owner, Those entities may
include, but are not limited to, the West Virginia Purchasing
Division, and the West Virginia Attorney General's Office: Owner

and Contractor must discuss the change order approval
requirements prior to executing this agreement.

Add the following section to § 7.2

§7.2.3. Allowance for Overhead and Profit: Contractor's overhead and
profit for a change order issued under this Article included in the total
cost to the Owner shall not exceed based on the following schedule:

1 For the Contractor, for any Work performed by the
Contractor's own forges, fifteen percent (15%) of the cost.

.2 For the Contractor, for Work performed by the Contractor's
Subcontractor, ten percent (10%) of the amount due the
Subgontractor.

.3 For each Subcontractor or Sub-Subcontractor involved, for
any Work performed by that Subconiractor's own forces,
fifteen percent (15%) of the cost.

4. For each Subcontractor, for Work performed by the
Subcontractor's Sub-subcontractors, ten percent (10%) of the
amount due the Sub-subcontractor.

.5 Cost to which overhead and profit is to be applied shall be
determined in accordance with Section 7.3.7. Estimated
labor hours shall include hours only for those workmen and
working foremen directly involved in performing the Change
Order work. Supervision above the level of working foremen
(such as general foremen, superintendent, project manager,
efc.) is considered to be included in the allowance for
Overhead and Profit. Hand tools are defined as equipment
with a value of $1,000 or less. For Contractor owned
equipment, the *bare” equipment rental rates allowed to be
used for pricing Change Order proposals shall be not more
than the monthly rate listed in the most current publication of
The AED Green Book divided by 176 to arrive at a maximum
hourly rate to be applied fo the hours the equipment is used
performing the Change Order work,

6 In order to facilitate checking of quotations for extras or
credits, all proposals, except those so minor that their
propriety can be seen by inspection, shall be accompanied by
a complete itemization of costs including labor, material,
equipment and Subconiractors. Details to be submitted will
include detailed line item estimates showing detalled
materials quantity take-offs, material prices by item and
refated labor hour pricing information and extensions (by line
itemn or by drawing as applicable.) Where major cost items are
Subcontracts, they shall also be itemized as prescribed
above. In no case will a change involving over $10,000 be
approved without such an itemization.

.7 Local Business and Occupation Taxes, if applicable, shall
be calculated on the cost of the Work, overhead and profit..

R R R R R ————
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.8 Overhead and profit shall not be calculated on changes in
the Work involving unit prices. Unit prices are to have
overhead and profit included in the price quoted.

.9 Under no circumstances is Contractor permitted fo charge
for the passage of time (often referred fo as general
conditions or winter conditions) without an identified, itemized,
and concretely provable cost borne by Contractor. Contractor
has a duty to mitigate costs during a delay period to the fullest
extent possible and Contractor will not be paid for costs that
could have been mitigated, Calculating a daily delay rate
without properly identifying, itemizing, and proving actual,
unmitigateable costs, is prohibited. Contractor understands
and accepts that it has the responsibility to prove that costs
could not be mitigated prior to submitting a request for
payment.

§7.3 CONSTRUCTION CHANGE DIRECTIVES
§7.3.4 Make the following change in Section 7.3.4:

In the fourth line of the first sentence, delete the words "an amount
for overhead and profit as set forth in the Agreement, or if no such
amount is set forth in the Agreement, a reasonable amount’ and
substitute "an allowance for overhead and profit in accordance with
clauses 7.3.11.1 through 7.3.11.9 below.

§7.3.7 Delete the word “recorded” and replace it with "processed”.
§7.3.9 Delele Section 7.3.9 in its entirety and substitute the following:

§7.39 Pending final determination of the fotal cost of a
Construction Change Directive to the Owner, amounts not in
dispute for such changes in the Work shall be included in
Applications for Payment provided these amounts have been added
to the Contract by Change Order and a purchase order has been
issued for the Change Order.

§7.3.10 Add the following sentence to the end of Section 7.3.10:

The Parties will utilize their best efforts to issue a change order
within 60 days of agreement being reached, but failure to do so will
not give rise to grounds for contract cancellation, penalties, or any
other cause of action.

Add the following Section to 7.3:
§7.3.11  In Section 7.3.7, the allowance for overhead and profit
for a change directive issued under this Article included in the total
cost to the Owner shall not exceed the following schedule:

A For the Contractor, for any Work performed by the
Contractor's own forces, fifteen percent (15%) of the cost.

.2 For the Contractor, for Work performed by the Contractor's
Subcontractor, ten percent (10%) of the amount due the
Subcontractor.

.3 For each Subcontractor or Sub-Subcontractor involved, for
any Work performed by that-Subcontractor's own forces, fifleen
percent (15%) of the cost.

4. For each Subcontractor, for Work performed by the
Subcontractor's Sub-subcontractors, ten percent (10%) of the
amount due the Sub-subcontragtor.

5 Cost to which overhead and profit is to be applied shall be
determined in accordance with Section 7.3.7. Estimated labor
hours shall include hours only for those workmen and working
foremen directly involved in performing the Change Order
work. Supenvision above the level of working foremen (such
as general foremen, superintendent, project manager, elc.) is
considered to be included in the allowance for Overhead and
Profit. Hand tools are defined as equipment with a value of
$1,000 or less. For Contractor owned equipment, the “bare”
equipment rental rates allowed to be used for pricing Change
Order proposals shall be not more than the monthly rate listed
in the most current publication of The AED Green Book divided
by 176 to amrive at a maximum hourly rate to be applied to the
hours the equipment is used performing the Change Order
work.

B In order to facilitate checking of quotations for extras or
credits, all proposals, except those so minor that their propriety
can be seen by inspection, shall be accompanied by a
complete itemization of costs including labor, material,
equipment and Subcontractors. Details to be submitted will
include detailed line item estimates showing detailed materials
quantity take-offs, material prices by item and related labor
hour pricing information and extensions (by line item or by
drawing as applicable.) Where major cost items are
Subconfracts, they shall also be itemized as prescribed above.
In no case will a change involving over $10,000 be approved
without such an itemization.

.7 Local Business and Occupation Taxes, if applicable, shall be
calculated on the cost of the Work, overhead and profit,

.8 Overhead and profit shall not be calculated on changes in
the Work involving unit prices. Unit prices are to have
overhead and profit included in the price quoted.

.9 Under no circumstances is Contractor permitted to charge
for the passage of time (often referred to as general conditions
or winter conditions) without an identified, itemized, and
concretely provable cost borne by Contractor. Contractor has
a duty to mitigate costs during a delay period to the fullest
extent possible and Contractor will not be paid for costs that
could have been mitigated. Calculating a daily delay rate

M
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without properly identifying, itemizing, and proving actual,
unmitigateable costs, is prohibited.  Contractor understands
and accepls that it has the responsibility to prove that costs
could not be mitigated prior to submitting a request for
payment. '

§7.4 Minor Changes in Work. Insert the following sentence at the
end of section 7.4:

“Contractor may request that Architect provide written confirmation that
Owner has agreed to the minor change, and if requested, Architect will
provide it.”
ARTICLE 8
TIME

§8.3 DELAYS AND EXTENSIONS OF TIME

§8.3.1 In the first sentence, delete “unusual delay in deliveries,” and
add “unmitigatable costs attributable to" before the words “adverse

weather conditions.”

ARTICLE 9
PAYMENTS AND COMPLETION

§9.1 Contract Sum
§9.1.2 Add the following sentence to the end of section 9.1.2:

“Any equitable adjustment of unit prices must be processed as a
change order to the contract’

§9.2 SCHEDULE OF VALUES
§9.2 Make the following changes to Section 9.2:

In the first sentence add “and the Owner” after the first reference to
the Archifect. In the second sentence add “or the Owner” after
Architect. Remove the Iast sentence in iis entirety and replace it
with the following:

“Any changes to the schedule of values shall be submitted fo the
Architect and the Owner and supported by such data to substantiate
its accuracy as the Architect or owner may require. This schedule,
unless-objected to by the Architect or the Owner, shall be used as a
basis for reviewing the Confractor's subsequent Applications for
Payment.”

§9.3 APPLICATIONS FOR PAYMENT
§9.3 Make the following changes to Section 9.3:
§9.3.1 In the first sentence add “and the Owner’ after the first

reference fo the Architect and add “and other required documents”
after the words “schedule of values.”

§9.3.11 Delete clause 9.3.1.1 in its entirely and substitute the
following: '
§9.3.1.1  Such applications may include requests for payment on

account of changes in the Work authorized by Construction Change
Directives and Change Orders only after a purchase order has been
issued for the Work affected.

§9.3.1 Add the following clauses to Section 9.3.1:

§9.3.1.3  Until the Work is fifty percent (50%) complete, the Owner
will withhold as retainage 10% of the amount due the Contractor on
account of progress payments. At the time the Work is fifty percent
(60%) complete and thereafter, if the manner of completion of the
Work and its progress are and remain satisfactory to the Owner and
Architect, and in the absence of other good and sufficient reasons,
the Architect will, on presentation by the Contractor of Consent of
Surety, authorize any remaining partial payments to be paid in full.

§9.3.14 The full Contract retainage may be reinstated if the
manner of completion. of the Work and its progress do not remain
satisfactory to the Owner and Architect, if the Surely withholds its
consent, or for other good and sufficient reasons.

§9.4 CERTIFICATES FOR PAYMENT
§9.4.1 After the phrase “in the full amount of the Application for
Payment," insert the phrase “less any retainage withheld pursuant to
section 9.3.1.3,".
§9.6 PROGRESS PAYMENTS
§9.6.7 Delete Section 8.6.7 in its entirety.
§9.6.8 Delete Section 9.6.8 in its entirety.
§9.7 FAILURE OF PAYMENT
§9.7 Make the following changes in Section 9.7
In line two, change "seven days® to "sixty days." In line four, delete
“binding dispute resolution” and substitute “the West Virginia Claims
Commission®
§9.8 SUBSTANTIAL COMPLETION
§9.8.3 Add the following clause to Section 9.8.3:
If Architect is required to perform more than one inspection under
this subsection, Contractor shall be responsible for paying the
Owner for the cost of the additional inspection, which will be paid

by Owner to Architect, at the hourly rate established in the contract
between Owner and Architect.

_—— e —————|— e — ———— — —,—,———_—_———™",—
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§9.8.5 Add the following clause to Section 9.8.5:

§9.8.5.1 The payment of retainage shall be sufficient to increase
the total payments fo ninety-five percent (95%) for the Work or
desighated portion theréof being accepted as Substantially
Complete, less any amounts as the Architect shall determine for
any Work that is not complete, not in accordance with the Contract
Documents, or for unsettled claims.

§9.10 FINAL COMPLETION AND FINAL PAYMENT
§9.10:1 Add the following to the end of Section 9.10.1:

If Architect is required to perform more than one inspection under
this subsection, Contractor shall be responsible for paying the
Owner for the cost of the additional inspection, which will be paid
by Owier to Architect, at the hourly rate established in the contract
between Owner and Architect.

§9.10.2 Make the following changes in Secfion 9.10.2:

In the first sentence, delete “for which the Owner or the Owner's
property might be responsible or encumbered (less amounts
withheld by Owner).”

Add the following clause to Section 9.10.2:

§9.10.2.1 Before final payment is due the Contractor, all applicable
State and local taxes must be paid. If requested by the Owner, the
Contractor shall present evidence that payment or satisfaction of all
such tax obligations has been made.

§9.10.3 Add the following clause to Section 9.10.3:

9.10.31 Unless and to the extent final completion is delayed
through no fault of the Contractor as provided in Section 9.10.3, the
Owner shall be under no obligation fo increase payments above
ninety-five percent (95%) until final completion of the Work is
Cerlified by the Architect.

§9.10.4 Make the following changes in Section 9.10.4:

In the first sentence, delete the word “the” and replace it with
“Unless and until the Contractor makes a subsequent Claim against
the Owner, the".

Add the following as the last sentence. “Neither the Owner's offer
of a final payment nor its acceptance by the Contractor shall legally
prevent or limit the Owner’s right o assert any and all counterclaims
in litigation filed by the Contractor as allowed in section 15.1.8.

Add the following Sections to Article 9:
§9.11 LIQUIDATED DAMAGES

§9.11.1  The Owner will suffer financial loss if the Work is not
Substantially Complete within the Contract Time as defined in
Article 8, and if final completion is not achieved within the specified
time frame following Substantial Completion. As liquidated
damages, and not as-a penalty, the Contractor and the Confractor's
surety shall be iable for and shall pay the Owner the sumis) stated
in this Agreement andfor purchase order.

§9.11.2  Allowances may be made for delays due to shortages of
materials andlor energy resources, subject fo proof by
documentation, and also for delays due to strikes or other delays
beyond the control of the Contractor. All delays and any claim for
extension of Contract Time must be properly documented in
accordance with Section 15.1.5 by the Contracior and must be
made within the time limits stated in Section 15.1.2.

ARTICLE 10
PROTECTION OF PERSONS AND PROPERTY

§10.28 INJURY OR DAMAGE TO PERSON OR PROPERTY
§10.28 Make the following changes to Section 10.2.8:

In the first sentence, delete "within a reasonable time not exceeding
21 days” and substitute “immediately”.

§10.3 HAZARDCUS MATERIALS
§10.3.3 Delete Section 10.3.3 in its entirety.
ARTICLE 11
INSURANCE AND BONDS
§11.1 CONTRACTOR'S LIABILITY INSURANCE

§11.1.2 Add the following to the end of §11.1.2,

At a minimum the Contract shall provide, at the Contractor's
Expense:

§11.1.2.1. a Performance Bond and a Labor and Material Payment
Bond for 100% of the Contract Sum and, if applicable; a two-year
roofing Maintenance Bond for the full value of the roofing system.

§11.1.22  An attomey-in-fact who executes the bonds on
behalf of the surety shall affix thereto a certified and current copy
of power of attorney.

e ———
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§11.1.23  The bonds shall be issued on State of West Virginia
forms. The Contractor shall deliver the required bonds and all
other contract documents to the Owner not later than 15 days
following receipt of the Owner's notice of intent to award a
Contract.

§11.2 Owner's Insurance Delete section 11.2 in ifs enfirety.

§11.4 Loss of Use, Business Interruption, and Delay in
Completion Insurance

§11.4 Section 11.4 is deleted in its entirety.

§11.56.1 Make the following changes in Section 11.5.1:

In the first sentence, substitute "Contractor” for "Owner" each time
the latter word appears.

§11.52  Delete Section 11.5.2 in its entirety and substitute the

following:

§11.5.2 Prior to seftiement of insured loss, the Confractor shall
notify the parties of the terms of the proposed settiement as well as
the proposed allocation of the insurance proceeds. The parties
shall have 14 days from the receipt of notice to object. If no
objection is made, the Contractor shall proceed as proposed and
allocate the setlement accordingly. If such objection is made, the
dispute shall be resolved as provided in Section 154. The
Contractor, in that case, shall make settiement with insurers in
accordance with directions of the Court. If distribution of the
insurance proceeds as directed by the Court is required, the Court
will direct such distribution. Any work to repair the damage will be
incorporated into the contract as a change order.

ARTICLE 13
MISCELLANEOUS PROVISIONS

§13.4 TESTS AND INSPECTIONS

§13.4.1 Remove the phrase “so require” and insert in its place “prohibit
delegation of the test to Contractor”

§13.6 INTEREST

§13.6 Delete Section 13.5 in Its enfirety and substitute the following;
Notwithstanding any other provision in the Contract Documents,
West Virginia Code does not authorize the payment of interest on

late payments. Accordingly, interest charges for late payment are
prohibited.

Add the following. Sections to Article 13:
§13.6 WORKERS COMPENSATION

The Contractor shall provide proof of compliance with West Virginia
Worker's Compensation laws and regulations.

§13.7 CONTRACTOR'S LICENSE

§13.7.1 West Virginia Code §21-11-2 requires that all persons
desiring to perform contractual work in West Virginia shall be duly
licensed. The West Virginia Contractor's Licensing Board is
empowered to issue a contractor's licenge.

§13.7.2 West Virginia Code §21-11-11 requires any prospective
Bidder to include the Bidder's contractor's license number on its Bid.
The successful Bidder will be required to fumish a copy of its
contractor's license in a classification appropriate to the Work prior
to Issuance of a purchase order/contract.

ARTICLE 14
TERMINATION OR SUSPENSION OF THE
CONTRACT

§14.1 TERMINATION BY THE CONTRACTOR

§14.1.1 Make the following changes in Section 14.1.1:
At the end of clause 14.1.1.3 delete *; or" and insert a period.
Delete clause 14.1.1.4 in its entirety.

§14.1.3 Delete Section 14.1.3 in is entirety and substitute the
following:

§14.1.3 If one of the reasons described in Section 14.1.1 or 14.1.2
exist, the Confractor may, upon seven days written nofice to the
Owner and Architect, terminate the Contract. In such event, the
Contractor shall be paid for all Work performed in accordance with
the Contract Documents, for reasonable and proven fermination
expenses and a reasonable allowance for overhead and profit
However, such payment, exclusive of termination expenses, shall
not exceed the Contract Sum as reduced by other payments made
to the Confractor and further reduced by the value of Work as yet
not completed. The Contractor shall be entifled to reasonable
overhead, but not profit, on Work not performed.

§14.2 TERMINATION BY THE OWNER FOR CAUSE

§14.2.4 Delete Section 14.2.4in its entirety and substitute the
following:

§14.2.4 If the unpaid balance of the Coniract Sum exceeds the cost
of finishing the Work, including compensation for the Architect's
services and expenses made necessary thereby, and other

R R R R R R R ————
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damages incurred by the Owner and not expressly waived, such
excess shall not be paid to the Contractor. If such costs and
damages exceed the unpaid balance, the Contractor shall pay the
difference to the Owner. The amount to be paid to the Owner shall
be certified by the Initial Decision Maker, upon application, and this
obligation for payment shall survive termination of the Contract.

§14.4 TERMINATION BY THE OWNER FOR CONVENIENCE

§14.4.1 Delete Section 1441 in its entirety and substitute the
following:

§14.4.1 The Owner may, at any fime, terminate the Contract for the
Owner's convenience and without cause upon thirty days written
notice.

§14.4.3 Delete Section 14.4.3 in its entirely and subsfitufe the
following:

§14.4.3 In case of such termination for the Owner's convenience,
the Contractor shall be entitled to receive payment from the Cwner
on the same basis provided in Section 14.1.3 above.

Add the following Section to Article 14:

§14.5 FISCAL YEAR FUNDING
§14.5 Work performed under this Contract is to continue in the
succeeding fiscal year contingent upon funds being appropriated by
the Legislature for this Work. In the event funds are not
appropriated for this Work, this Contract becomes of no effect and
is null and void after June 30.

ARTICLE 15
CLAIMS AND DISPUTES

§15.1 Claims
§15.1.2 TIME LIMITS ON CLAIMS

§15.1.2 Delete Section 15.1.2 i its entirety and substitute the
following:

Any applicable statute of limitations shall be in accordance with West
Virginia Code.

§15.1.3 NOTICE OF CLAIMS Add the following to § 15.1.3:
§15.1.3.3 All claims, and notice of claims that require an increase in
contract time, contract scope, or contract sum must be made in
writing.

§ 15.1.8 is added fo the Contract as follows:

§ 15.1.8 Counterclaims ~ In the event that Confractor makes a claim,
Owner reserves the right to make a counterclaim and will not be
barred from doing so even if final payment has been made.

§15.2 INITIAL DECISION

§15.2.1 In the third sentence of Section 15.2.1, insert “or litigation®
following the word "mediation” and remove the phrase "binding dispute
resolution” and replace it with “or litigation”.

§15.2.5 Delete the last sentence in Section 15.2.5 and substitute the
following:

Approval or rejection of a claim by the Initlal Decision Maker shall
be final and binding on the parties unless it is pursued further by
either party in accordance with Section 15.2.6.

§15.2.6 Make the following change to clause 15.2.6.1:

In the last sentence, delete “or pursue binding dispute resolution
proceedings.”

§16.2.8 Delete Section 15.2.8 in its entirety.
§15.3 MEDIATION

§15.3.1 Delete “binding dispute resolution™ and substitute “litigation in a
couft of competent jurisdiction.”

§15.3.2 Delete Section 15.3.2 in its enfirely and substiute the
following:

§15.3.2 The parties shall endeavor to resolve their Claims by non-
binding mediation which, unless the parties mutvally agree
otherwise, shall be administered by the American Arbitration
Association in accordance with its Construction Industry Mediation
Procedures in effect on the date of the Agreement.

§ 15.3.3 Remove section 15.3.3 in its entirety

§15.4 ARBITRATION

§15.4 Delete Section 15.4 in its entirety and substitute the following:
§15.4 SETTLEMENT OF CLAIMS

§154.1 The Constitution of West Virginia grants the Siate
sovereign immunity from any and all Claims against the public
treasury. This immunity applies and is extended to all agencies of
the State, including the Owner. it shall be in full force and effect as it
relates to this Contract The West Virginia Legislature, recognizing
that certain Claims against the State may constitute a moral
obligation -of the State and should be heard, has established the
West Virginia Claims Commission for this purpose. The Parties
understand that this sovereign immunity and the Constitution of the

M
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State of West Virginia prohibit the State and Owner, from entering
into binding arbitration. Notwithstanding any provision to the
contrary in the Contract Documents, all references to arbitration,
regardless of whether they are included in the AIA Document A201-
2017 or another related document are hereby deleted and al
Claims of the Contractor for monetary relief, and only of the
Contractor, arising out of or related to this Contract shall be decided
by the West Virginia Claims Commission. The following Sections
have been rewritten to bring them into conformance with the

foregoing.

§154.2 Claims by the Owner may be brought against the
Contractor in the Circuit Court of Kanawha County, West Virginia, or
in any other court that has jurisdiction, as the Owner may elect.

§15.4.3 Any Claim arising out of or related fo the Contract, except
Claims relating to aesthetic effect and except those waived as
provided for in Sections 15.1.6, 9.10.4 and 9.10.5, shall, within 30
days after submission of the decision by the Initial Decision Maker,
be settled for the Contractor by the West Virginia Claims
Commission or, for the Owner, by the Circuit Court of Kanawha
County or any other court of jurisdiction as the Owner may elect.

§15.4.4 Notice of such action shall be filed in writing with the other
party to the Contract, and a copy of such notice shall be filed with
the Initial Decision Maker and the Architect, if applicable.

§15.4.5 During court proceedings, the Owner and the Contractor
shall comply with Section 16.1.3.

§15.4.6 Claims shall be made within the time limits specified in
Section 152.6.1.

§15.4.7 The party filing a Claim must assert in the demand all
Claims then known to that party on which action is permitted.

Add the following Article:

ARTICLE 16
EQUAL OPPORTUNITY

§16.1 COMPLIANCE WITH REGULATIONS UNDER TITLE VI OF
THE FEDERAL CIVIL RIGHTS ACT OF 1964 AND EXECUTIVE
ORDER 65-2 BY THE GOVERNOR OF WEST VIRGINIA DATED
DECEMBER 15, 1965

§16.1.1 The Contractor agrees that it will comply with Title VI of the
Federal Civil Rights Act of 1964 (P.L. 88352) and the regulations of
the State of West Virginia, to the end that no person in the State, or
in the United States, shall on the grounds of race, color, or national
origin, be excluded from participation in, be denied the benefits of,
or otherwise subjected to discrimination under any program or
activity for which the Contractor receives any recompense or other
consideration of value, either directly or indirectly from the State;
and HEREBY GIVES ASSURANCE THAT it will immediately take
any measures necessary to effectuate this Agreement.

§16.1.2 If any real property or structure thereon is provided or
improved, this assurance shall obligate the Contractor, or in the
case of any transfer of such property, any transferee, for the period
during which the real property or structure is used for a purpose for
which any State payment is extended or for another purpose
involving the provision of similar services or benefits. If any other
goods or services are so provided, this assurance shall obligate the
Contractor for the period during which it supplies such goods or
services.

§16.1.3 The Conlractor recognizes and agrees that such right to
provide property, goods or services to the State will be extended in
reliance on the representations and agreements made in
assurance, and that the State shall have the right to seek judicial
enforcement of this assurance. This is binding on the Contractor, its
successors, transferee, and assignee, or any authorized person on

behalf of the Confractor. :

END OF SUPPLEMENTARY CONDITIONS TO AIA DOCUMENT A201-2017
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Any provisions of the Contract Documents that conflict with these Supplementary Conditions shall be null and void unless they have been
approved in writing by the applicable State purchasing officer and the Attorney General, and are clearly identified as such in the bid

documents.

The Owner and Contractor hereby agree to the full performance of the covenants contained herein.

IN WITNESS WHEREQF, the Owner and Contractor have entered into this Agreement as of the effective date as stated in the A101-2017 (when
utilized) or other Contract Documents.

Owner: Contractor:
By. By:

Title; Title:

Date: Date:

This zupplementary Conditions to AIA Document A201-2017, General Conditions of the Contract for Construction, has been approved as to form on
this ay of CUOS L . 2019, by the West Virginia Attomey General's office as indicated in the signature line below.

Any modification of this document is void unless expressly approved in writing by the West Virginia Attorney General's Office.

PATRICK MORRISEY, ATTORNEY GENERAL
QQ Ao
BY: G
L DEPUTY AWGW-)
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